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INTRODUCTION

In Public Law 104-134 [110 Stat. 1321 (1996)], the 1996 appropriation for the Legal Services
Corporation (LSC), Congress imposed restrictions and prohibitions on the types of services LSC
grantees may provide to clients and on the methods they may employ in providing those services.
The law, enacted on April 26,1996, required the grantees to discontinue servicing certain types
of cases immediately. It also required grantees to divest of three other types of cases (class
actions, prisoner litigation, and alien representation) no later than July 31, 1996. Congress
required LSC to report whether grantees had divested of these cases within the time allotted.

In order to provide the LSC Board of Directors, management, and Congress with an independent
assessment of the grantees' compliance with the new law, the LSC Office of Inspector General
(OIG) initiated two types of limited scope audits covering 12 grantees. A performance audit
tested: (1) whether the grantees had divested of the prohibited cases and were providing only
those legal services permitted in restricted cases; and (2) whether the selected grantees had
implemented the policies and procedures to ensure that case-related activities were within the
new law. A financial related audit was designed to determine whether selected grantees were
supporting prohibited or restricted activities through the grantee or alternative organizations.

This report presents the results of both the performance audit and the financial related audit of
Legal Aid Society of Alameda County (LASAC).

BACKGROUND



The following provides background information on program description, transfer agreements,
partial separation agreements, and delivery of legal services. This information is pertinent to the
audit objectives.

PROGRAM DESCRIPTION

LASAC received $926,810 from LSC in Fiscal Year 1996. LASAC's main office was located in
Oakland, California, and there were two branch office locations. As of the date of fieldwork,
LASAC employed, in addition to the Executive Director, approximately 8 attorneys, 2
paralegals, and 8 other staff. In June 1996, LASAC reported 9 class action suits, no prisoner
litigation suits, no alien representation cases for a total of 9 cases as potentially subject to
divestiture by July 31, 1996. In its July 31, 1996 report to the Corporation, LASAC certified that
it was no longer providing legal assistance in any of the three categories of reportable cases:
class action suits, certain alien representation cases, and litigation on behalf of incarcerated
persons.

TRANSFER AGREEMENTS
LASAC elected to divest of the restricted cases through transfer to four organizations:

« one that served as a pass-through entity for funds received from LASAC, and possibly
other legal services programs;

o two new entities formed by employees of LASAC, and which received LASAC funds
through the pass-through entity; and

« one that received funds from LASAC for use in certain named cases.

Specifically, the four organizations are as follows:

1. Impact Fund: Pursuant to an agreement, the Impact Fund received $254,871 from
LASAC in order to provide funds to individuals and entities that accepted responsibility
for representation of clients in certain named cases.

The Impact Fund also executed supplemental grant agreements with two newly formed
organizations, Public Interest Law Project (PILP) and Center for Poverty Law and
Economic Opportunity (CPLEO), and subsequently transferred funds received from
LASAC.

2. Public Interest Law Project (PILP): Incorporated on January 30, 1996, PILP was formed
by two LASAC attorneys who previously worked full-time for LASAC and were
working part-time for LASAC and part-time for PILP at the time of field work in
December 1996. PILP received funds from the Impact Fund, the pass-through entity.

3. Center for Poverty Law and Economic Opportunity (CPLEQO): Incorporated on January
30, 1996, CPLEO was also formed by two LASAC attorneys who previously worked
full-time for LASAC and were working part-time for LASAC and part-time for CPLEO
at the time of field work in December 1996. CPLEO also received funds from the Impact
Fund, the pass-through entity.




4. Public Advocates Fund (PAF): Pursuant to a transfer agreement fully executed December
19, 1995, PAF agreed to take designated LASAC cases for a total amount of $78,129.
The attorney who was previously associated with these cases as a full-time employee of
LASAC was working part-time for LASAC at the time of field work in December 1996,
and was represented to be employed part-time by PAF.

PARTIAL SEPARATION AGREEMENTS

Effective August 1, 1996, LASAC approved part-time employment arrangements for five of its
attorneys under a "partial separation agreement”. Under the agreement, the attorneys were
required to work a minimum of 21 hours per week to receive benefits offered to part-time
employees. The attorneys' compensation was 60% of their previous full-time salary, based on the
part-time minimum of 21 hours per week, compared to the previous full-time minimum of 35
hours per week. The agreement provides flexibility to the attorneys to work more or less than 21
hours per week subject to mutual agreement of the parties. The agreement did not provide for set
schedules for part-time work hours. These attorneys also worked part-time with the organizations
with which LASAC executed donation and transfer agreements to divest of restricted cases as
described above.

DELIVERY OF LEGAL SERVICES

LASAC's delivery of legal services consisted primarily of brief service and advice. Client intake
was handled by the Executive Director and the legal staff.

OBJECTIVES
The objectives of the performance audit and the financial related audit were as follows.
PERFORMANCE AUDIT:
The specific objectives of the performance audit were to determine whether LASAC had:
« divested of class action, prisoner litigation, and restricted alien cases by the July 31,
1996, deadline as required by section 508(b)(2) of Public Law 104-134;
e continued representation after April 26, 1996 with respect to the prohibited and/or
restricted case services in violation of the law; and
« adopted new policies and procedures to conform with the new law, and communicated
those policies and procedures to its staff.
FINANCIAL RELATED AUDIT:

The specific objectives of the financial related audit were to determine whether:

e LASAC used funds to pay other organizations to handle prohibited or restricted cases;



e current employees, terminated employees, or consultants continued to work on restricted
or prohibited cases and received LSC funds for their services after restrictions and
prohibitions took effect;

« timekeeping records indicated continued involvement in restricted or prohibited cases.

SCOPE

The performance and financial related audits were conducted at the main office in Oakland,
California from December 2-4, 1996, and did not include any branch offices. The OIG conducted
follow-up field work from April 30, 1997 to May 7, 1997. Audit procedures for the performance
audit were limited to the following six regulations and the applicable interim rules in effect for
1996:

Part 1617 Class Actions

Part 1626 Alien Representation
Part 1633 Drug-related Evictions
Part 1637 Prisoner Litigation
Part 1639 Welfare Reform

Part 1636Plaintiff Statements of Fact/Client Identity

The revised 45 C.F.R. Part 1610 became effective on June 20, 1997. A component of this rule
addresses program integrity as it relates to independence from another entity. This new rule and
its application are beyond the scope of these audits.

Relevant to the stated objectives we reviewed cases and other matters existing prior and
subsequent to April 26, 1996 through December 1, 1996. We did not review cases or other
matters subsequent to December 1, 1996, except as it pertained to our follow-up of issues
addressed in this report.

METHODOLOGY

The OIG conducted the performance audit and the financial related audit of LASAC in
accordance with generally accepted government auditing standards. Audit procedures for both
audits were limited to the following:

« conducting interviews with the Executive Director, managing attorneys and other case
handlers to obtain an understanding of the policies, procedures and processes established
to implement the regulatory requirements;

e examining documentation supporting management's assertion on its involvement in cases
and other matters related to class actions, certain categories of aliens, and certain types of
representation involving incarcerated persons;

e examining the court records for a sample of restricted and unrestricted cases;

« conducting a search for restricted cases that were not reported and not divested by July
31, 1996;



e examining a sample of case files opened prior to and after April 26, 1996 to ascertain
whether there was continued involvement in restricted cases;

« determining whether the recipient established policies and procedures as required by the
respective regulations and communicated those policies and procedures to its staff;

e conducting interviews with LASAC personnel, and reviewing policies and procedures to
obtain an understanding of the controls in place to ensure that payments are not made for,
or in support of prohibited or restricted activities; and

e examining LASAC accounting records and other documents.

FINDINGS, RECOMMENDATIONS AND CONCLUSIONS
CONCLUSION 1

e We could not determine that LASAC divested of class action, prisoner litigation, and
restricted alien cases by the July 31, 1996, deadline as required by section 508(b)(2) of
Public Law 104-134, and we express no opinion on this audit objective.

We could not determine that LASAC divested of class action, prisoner litigation, and
restricted alien cases by July 31, 1996 because of the conditions identified in findings 1,
2,and 3.

Finding 1 - In some instances, cases that were transferred to other organizations remained open
on LASAC's case management system.

As part of transfer agreements executed to divest of restricted cases, 43 cases (restricted and
unrestricted) were designated for transfer to another organization. For some cases transferred
(both restricted and unrestricted), LASAC did not close these cases within its case management
system.

As a result, LASAC's case management system could not be relied upon to determine whether or
not LASAC had divested of prohibited and restricted cases. Also, LASAC's case management
system was not reliable for producing case statistical information required to be reported to LSC.

Recommendation 1 - LASAC should ensure that its case management system accurately reflects
that cases transferred are closed.

Grantee Management Response

LASAC management disagreed with the finding and stated with respect to 17 of the transferred
cases :

"... Several of these cases are not on LASAC's case management system. Some of these in fact,
could not have been on the system because they were closed before LASAC even had a
computerized case management system. Other unrestricted cases are admittedly on the system
but were never transferred. Still others were originally transferred but were later reopened to
work that is entirely appropriate under the regulations.”



LASAC further added that at least one of these cases did not belong to LASAC, but another legal
services program; LASAC served as co-counsel on the case. Some cases were settled as early as
1985-1986.

According to LASAC management, the program's case management system was computerized in
1989, thus any cases opened prior to 1989 would not appear in the computer system. Further
LASAC's database only tracks services cases; cases in litigation have never been kept in the
computerized system. Earlier in 1997, LASAC deleted from its archives all cases closed before
1990.

OIG Response

LASAC's response raises serious concerns about the reliability of its case management systems
(see also finding 3 below) to identify and correctly report on both litigated and non-litigated
cases handled by the program. Further, it is unclear as to why cases that were closed as early as
1985 and 1986, and another that was not LASAC's, were the subject of the transfer agreements
between LASAC and the Impact Fund and the Public Advocates Fund. It also remains unclear as
to why LASAC would reopen and work on cases that were previously transferred.

Finding 2 - LASAC retained physical possession of restricted case files that LASAC had
previously represented were transferred to other organizations.

As part of transfer agreements executed to divest of restricted cases, 43 cases (restricted and
unrestricted) were designated for transfer to other organizations. However, in some instances,
LASAC retained physical possession of case files that LASAC previously represented were
transferred to other organizations.

According to the Executive Director's representation in December 1996, and according to the
Executive Director's assertions during field work, none of the transferred files remained at
LASAC, nor did LASAC retain copies of the files. However, during the follow-up field work
from April 30, 1997 to May 7, 1997, we found that LASAC had possession of 2 of the
transferred cases, both of which were the restricted cases referred to above.

As aresult, LASAC's representations and assertions that all prohibited and restricted cases had
been divested by transfer to other organizations cannot be relied upon to determine whether or
not LASAC had divested of prohibited and restricted cases.

Recommendation 2 - LASAC should ensure that it is not in possession of cases transferred as
part of transfer agreements executed to divest of restricted cases.

Grantee Management Response

LASAC stated it ... did not retain physical possession of 3 case files and, in those in which it did
maintain possession, such possession was necessary in order for LASAC to complete work on
the collection of attorney's fees which was explicitly permitted by the appropriations law, LSC



guidance and LSC regulations..." Further LASAC stated that 2 of the 6 case files, identified in
the draft report, were brought to LASAC for purposes of the audit.

OIG Response

The OIG accepts LASAC's assertion that 2 case files were brought to LASAC for purposes of
the audit, and that 2 case files were necessary to complete work on attorney's fees. The OIG has
adjusted the finding accordingly.

Finding 3 - In at least 5 of 51 cases sampled, LASAC's case management system incorrectly
described the reason for case closure.

In at least 5 of 51 cases sampled, the reason for case closure appeared to have been coded
incorrectly. For example, some of the cases closed by "brief service and advice" were coded as
""court decision” or "negotiated settlement with litigation," or vice versa.

As a result, LASAC's case management system could not be relied upon for information on the
reasons for case closure. Also, LASAC's case management system was not reliable for producing
case statistical information required to be reported to LSC.

Recommendation 3 - LASAC should ensure that it provides adequate guidance to staff on
correctly defining and coding the reasons for case closure. In addition, LASAC should ensure the
accuracy of codings posted to the case management system and ensure the accuracy of case
statistical information reported to LSC.

Grantee Management Response

LASAC stated that 5 of the 10 cases, identified in the draft report, were not incorrectly coded on
the case management system because the error was detected and corrected by the intake worker

during data input. The other 5 cases may have been incorrectly coded, but there were mitigating
factors.

OIG Response

The OIG accepted LASAC's explanation for the 5 cases that were corrected during data input,
and the finding has been adjusted accordingly. However, the mitigating factors LASAC provided
for the other cases, inexperience of volunteer staff and the fact that codes were open to
interpretation, confirm the need for better guidance on case coding. The OIG reiterates its
recommendation that staff be provided adequate guidance in this area.

CONCLUSION 2
e We could not determine that LASAC did not continue representation after April 26, 1996

with respect to the prohibited and/or restricted case services in violation of the law, and
we express no opinion on this audit objective.



We could not determine that LASAC did not continue representation after April 26, 1996
with respect to the prohibited and/or restricted case services in violation of the law
because of the conditions identified in findings 4, 5, and 6.

Finding 4 - One LASAC attorney charged 11.25 hours after July 31, 1996 to a class action case
that was transferred to another organization.

According, to LASAC's timekeeping records, one LASAC attorney charged 11.25 hours to one
class action case after July 31, 1996. We could not determine from LASAC's timekeeping and
other records whether the hours charged to the case were spent performing allowable transition
work or were spent performing prohibited activities. As a result, we could not determine that
LASAC did not continue representation after April 26, 1996 with respect to the prohibited and/or
restricted case services in violation of the law.

Recommendation 4 - None.

Grantee Management Response

LASAC disagreed with the finding on the basis that the activities for which the time was
expended related to non-adversarial monitoring of class action orders granting relief, which is
permissible under the LSC regulations.

OIG Response

We still could not determine from LASAC's timekeeping and other records whether the hours
charged were spent performing permissible or prohibited activities. LASAC provided no new
evidence that the 11.25 hours were expended on permissible activities. However, LASAC
provided evidence that 0.7 hours, charged to another class action and discussed in the draft audit
report, were spent on permissible activities, and the finding has been adjusted accordingly.

Finding 5 - In 9 cases, documentation of citizenship attestation or alien eligibility was missing.

Client's attestation statements required under 45 C.F.R. Section 1626.5(a) were lacking in 5 of
101 case files sampled. In 4 cases, the alien client's eligibility under 45 C.F.R. Section 1626.5(b)
was not adequately documented.

The absence of required documentation may lead to representation of a client not eligible for
services under the new restrictions. As a result, we could not determine that LASAC did not
continue representation after April 26, 1996 with respect to the prohibited and/or restricted case
services in violation of the law.

Recommendation 5 - LASAC should ensure that staff understand and adhere to the requirements
for documentation of citizenship attestation or alien eligibility, and LASAC management should
conduct periodic reviews of case files to ensure that these requirements are consistently met.

Grantee Management Response




LASAC agreed that there were some errors made in documenting citizens attestation or alien
eligibility, and stated that documentation was later obtained indicating that the client was
eligible. LASAC also asserted that in one case only brief service and advice was provided, which
did not require documentation under the LSC regulations. In other cases LASAC asserted that
the required documentation existed at the time of field work.

OIG Response

For 2 of the 11 cases included in the draft report, LASAC provided plausible explanations for the
exceptions, and the finding has been adjusted accordingly. LASAC did not provide sufficient
information for the one case for which it asserts that only brief service was provided. In the
remaining 3 cases the required documentation was not in the files examined at the time of field
work. The OIG reiterates its recommendation.

Finding 6 - LASAC's operational controls over case divestiture were not adequate to ensure that
representation in prohibited and restricted cases was discontinued.

We reviewed and compared various documents and records to determine whether LASAC
discontinued representation in prohibited and restricted cases. We were unable to determine
whether such representation had been discontinued because some of the information contained in
the documents and records was contradictory.

For example, even though the transfer agreements were executed as of December 1995, court
documents evidencing change in counsel's affiliation for some of the transferred cases were not
filed by July 31, 1996. In fact, for 7 cases, notices on the change in counsel's affiliation were
filed from 26 to 240 days after the deadline of July 31, 1996. In another case, notice was filed 5
days after the July 31, 1996 deadline. Moreover, we found that LASAC did not ensure and could
not demonstrate that clients were consistently notified of change in counsel's affiliation when
attorneys who worked part-time for LASAC continued as counsel in cases transferred to other
organizations for which these attorneys also worked part-time.

Further, on the address change notices that were filed, one attorney used a post office box
address, listed a home telephone number, and did not identify an affiliation with any
organization. LASAC could not demonstrate and we could not determine whether or not the
clients in these cases were notified that their attorney was no longer affiliated with LASAC in
their cases.

The transfer agreements did not provide reliable evidence that cases had been transferred for a
number of reasons. Among those reasons were: LASAC retained physical possession of
restricted case files that were represented as transferred (finding 2); attorneys continued charging
time to transferred cases after execution of the transfer agreements (findings 4 and 10); and the
transfer agreements included cases that were already closed prior to execution of the agreements.

LASAC's internal record keeping did not provide reliable evidence that cases had been
transferred for additional reasons. For example, case management system codes were not reliable
(findings 1 and 3) and time distribution records could not be relied upon (finding 13).



Because LASAC's records were contradictory or incomplete, we could not determine that
LASAC did not continue representation after April 26, 1996 with respect to the prohibited and/or
restricted case services in violation of the law.

Recommendation 6 - LASAC should establish control procedures and documents to ensure that it
can demonstrate compliance with applicable prohibitions and restrictions.

Grantee Management Response

LASAC disagreed with the finding as originally worded. The response stated that there is no
requirement from LSC, in local court rules and case law that such documents be filed. According
to LASAC, the California Compendium on Professional Responsibility, published by the State
Bar of California states that the issue is not expressly defined by the law or by the Rules of
Professional Conduct. The express requirement is that the clients should receive the names and
addresses of the leaving attorneys. LASAC also stated that it took appropriate steps with regard
to client notification, and there was no requirement under LSC policies or California law that
clients be notified in writing.

OIG Response

The draft report contained 3 findings related to internal controls that have been combined to
reflect more accurately the intent of our reporting. As originally drafted, those findings were (1)
that court documents evidencing change in counsel's affiliation were not filed by the statutory
deadline, and (2) LASAC did not ensure and could not demonstrate client notification of change
in counsel's affiliation in cases that LASAC represented had been divested, and (3) the transfer
agreements included cases that were closed prior to the execution of the agreements. We
recognize LASAC's assertion that there are no clear criteria requiring LASAC to file court
documents or client notices.

However, in order to ensure compliance with LSC prohibitions and restrictions, there is a
reasonable expectation that LASAC would establish procedures to ensure that it divested
effectively its responsibility for and association with the transferred cases. It is clear that in order
to assure that no rulings in the case would be received by LASAC, the divestiture needed to be
made a matter of court record. Thus, the absence of such documents, which could have clearly
documented the divestiture of cases, contributed to our inability to conclude that LASAC had
discontinued representation after April 26, 1996, with respect to the prohibited and/or restricted
case services in violation of the law. The OIG reiterates its recommendation.

CONCLUSION 3
e We determined that LASAC did not adopt new policies and procedures to conform with
the new law within a reasonable time frame, but LASAC transmitted pertinent guidelines

and regulations issued by LSC to its staff.

Based on the condition identified in finding 7, we determined that LASAC did not adopt
new policies and procedures to conform with the new law for the regulations we



reviewed, but LASAC transmitted pertinent guidelines and regulations issued by LSC to
its staff.

Finding 7 - LASAC did not establish policies and procedures within a reasonable time frame for
the six regulations reviewed.

As of the December 1996 field work, LASAC had not established formal policies and
procedures as required by the six regulations reviewed as part of the performance audit. Absent
the written policies, LASAC communicated the restrictions to the staff through memoranda
transmitting guidelines and regulations issued by LSC. As of May 1997, LASAC took corrective
action to establish the required policies and procedures.

Recommendation 7 - LASAC should ensure that the newly established policies and procedures
are placed in operation and operating effectively, including ensuring that staff understand and
adhere to them.

Grantee Management Response

LASAC disagreed with the initial finding on the basis that the regulations did not specify a
deadline for establishing policies and procedures. LASAC asserts that it established policies and
procedures in an appropriate time (December 20, 1996).

OIG Response

The OIG agrees that a deadline was not expressly established by the respective regulations and
revised the finding, accordingly. However, the interim rules were published on August 13 and
29, 1996, respectively, and were effective on the date of publication. It was incumbent on LSC
grantees to establish policies and procedures immediately. LASAC's establishment of policies
and procedures approximately 4 months after publication of the regulation is not within a
reasonable time frame. The OIG notes that a December 6, 1996 handwritten memorandum from
the Executive Director to all LASAC staff regarding the audit confirms that policies and
procedures were not established as of December 4, 1996.

CONCLUSION 4

e We could not determine that LASAC did not use funds to pay other organizations to
handle prohibited or restricted cases, and we express no opinion on this audit objective.

We could not determine that LASAC did not use funds to pay other organizations to
handle prohibited or restricted cases because of the conditions identified in findings 8 and
9.

Finding 8 - LASAC attorneys charged time on transferred permissible cases after LASAC
transferred them as part of transfer agreements to divest of prohibited and restricted cases.



After July 31, 1996, LASAC attorneys charged 18 hours on 5 transferred permissible cases, after
LASAC transferred them as part of transfer agreements to divest of prohibited and restricted
cases. Thus, LASAC may have indirectly supported prohibited and restricted activities by
assuming part of the overall workload of the transferee organizations.

Because LASAC may have provided indirect support to the other organizations by handling
these permissible cases, and because the other organizations handled prohibited and restricted
cases in addition to these transferred cases after July 31, 1996, we could not determine that
LASAC did not use funds indirectly to pay other organizations, by providing in-kind support, to
handle prohibited or restricted cases after July 31, 1996.

Therefore, we could not determine that LASAC did not use funds to support prohibited or
restricted cases after July 31, 1996, and we express no opinion on this audit objective.

Recommendation 8 - LASAC should establish policies and procedures to ensure that LASAC's
employees do not provide in-kind support to organizations to handle prohibited or restricted
cases.

Grantee Management Response

LASAC asserted that work performed on these cases was permissible under the regulation, "...
even if other organizations are to handle these cases under the terms of a transfer agreement..."”
LASAC also stated that non-LSC funds supported the work on these cases, and there is no

regulatory prohibition on working on permissible cases as co-counsel with other organizations.

OIG Response

The report does not state that the activities, in and of themselves, were not permissible. Rather,
the OIG's concern is that performance of uncompensated activities for the benefit of persons or
organizations engaged in prohibited or restricted activities may have the effect of providing in-
kind support for such activities. The OIG reiterates the recommendation.

Finding 9 - One LASAC part-time attorney used LASAC facilities after July 31, 1996 to receive
mail and make photocopies for later use in that attorney's part-time work on transferred cases
performed for another organization.

One of the part-time attorneys admitted receiving mail at LASAC on transferred cases and using
LASAC's photocopier to copy materials on transferred cases before taking the material to
another organization where the attorney also worked part-time after July 31, 1996.

Because LASAC's plant and equipment appear to have been used for the benefit of other
organizations that handle prohibited or restricted cases after July 31, 1996 and LASAC was not
compensated for this use by the other organizations that received the benefit, we could not
determine that LASAC did not use funds indirectly to support other organizations that handled
prohibited or restricted cases after July 31, 1996.



Recommendation 9 - LASAC should establish policies and procedures to ensure that LASAC's
plant and equipment are not used for the benefit of other organizations without fair market value
compensation from the other organizations in return for the benefit received.

Grantee Management Response

LASAC stated that it is involved in monitoring activities with respect to this case, which is
permitted under the LSC regulations. LASAC also provided a copy of check for $1.00, which
was paid by the part-time attorney to LASAC as subsequent reimbursement.

OIG Response

Notwithstanding the reimbursement, we could not determine that LASAC did not use funds
indirectly to support other organizations that handled prohibited or restricted cases after July 31,
1996.

CONCLUSION 5

e We could not determine that current employees, terminated employees, or consultants did
not continue to work on restricted or prohibited cases and did not receive LSC funds for
their services after restrictions and prohibitions took effect, and we express no opinion on
this audit objective.

Because of the conditions identified in finding 10, we could not determine that current
employees, terminated employees, or consultants did not continue to work on restricted
or prohibited cases and did not receive LSC funds for their services after restrictions and
prohibitions took effect.

Finding 10 - LASAC did not have management controls to ensure and could not demonstrate
that LASAC employees did not work on restricted or prohibited cases while being paid with LSC
funds for their services after restrictions and prohibitions took effect.

Based on all of the following facts and circumstances, we found that LASAC did not have
management controls to ensure and could not demonstrate that LASAC employees did not work
on restricted or prohibited cases while being paid with LSC funds for their services after
restrictions and prohibitions took effect:

e Some LASAC part-time attorneys also worked part-time for other organizations that
handled prohibited and restricted activities.

o Intwo instances, LASAC attorneys formed new organizations for the purpose of
handling prohibited and restricted cases. (See Background, Transfer Agreements.)

o Some LASAC part-time attorneys served in a managerial capacity in part-time
employment for other organizations that handled prohibited and restricted
activities. (See Background, Transfer Agreements.)

o LASAC part-time attorneys were not subject to fixed schedules for part-time
hours worked. (See Background, Partial Separation Agreements.)



o The total number of part-time hours to be worked was flexible subject to mutual
agreement of the parties. (See Background, Partial Separation Agreements.)

o LASAC's operational controls over case divestiture were not adequate to ensure
that representation in prohibited and restricted cases was discontinued. (See
finding 6.)

o One LASAC part-time attorney used LASAC facilities after July 31, 1996 to
receive mail and make photocopies for later use in that attorney's part-time work
on restricted activities performed for another organization. (See finding 9.)

LASAC's case management system was not reliable. (See findings 1 and 3.)

LASAC retained physical possession of 4 restricted case files after LASAC represented
that these cases were divested by transfer to other organizations. (See finding 2.)
LASAC attorneys charged 11.25 hours after July 31, 1996 to 2 class action cases that
were transferred to other organizations. (See finding 4.)

In 9 cases, documentation of citizenship attestation or alien eligibility was missing. (See
finding 5.)

LASAC did not establish policies and procedures within a reasonable time frame for the
six regulations reviewed. (See finding 7.)

LASAC's timekeeping records were not reliable. (See findings 11 and 12.)

Recommendation 10 - LASAC should establish management controls to ensure that LASAC
employees do not work on restricted or prohibited cases while being paid with LSC funds for
their services.

Grantee Management Response

LASAC disagreed with the findings, and reiterated its response which has been addressed in the
individual findings.

OIG Response

The OIG response has been incorporated under the respective findings. The OIG cannot
conclude on the audit objective for the reasons stated above.

CONCLUSION 6

We were unable to determine from the timekeeping records that there was no continued
involvement in restricted or prohibited cases, and we express no opinion on this audit
objective.

We were unable to determine from the timekeeping records that there was no continued
involvement in restricted or prohibited cases because of the conditions identified in
findings 11 and 12.

Finding 11 - LASAC did not implement a timekeeping system by the date required by LSC
regulations.



Pursuant to 45 C.F.R. Section 1635.3 (c), the timekeeping system was required to be
implemented within 30 days of the effective date of this regulation or within 30 days of the
effective date of a grant or contract from LSC, whichever was later. The effective date of the
regulation was May 1, 1996, and the effective date of LASAC's grant was April 1, 1996. Thus,
under Section 1635.3 (c) LASAC was required to implement the timekeeping system by June 1,
1996.

At the time of our December 1996 field work, LASAC had not fully implemented its
timekeeping system. For a sample of 5 part-time attorneys, none had begun using the new
timekeeping system as of June 1, 1996; 3 of these 5 employees still had not fully implemented
the system as of November 1996. According to the Executive Director, LASAC experienced
implementation problems with the new computerized system.

Because LASAC did not timely implement a timekeeping system as required by LSC regulation,
LASAC's timekeeping records were not reliable. As a result, we were unable to determine from
the timekeeping records that there was no continued involvement in restricted or prohibited
cases, and we express no opinion on this audit objective.

Recommendation 11 - LASAC should monitor the timekeeping system on a periodic basis to
ensure that employees are maintaining the timekeeping records in accordance with policies and
procedures.

Grantee Management Response

LASAC agreed that its timekeeping system was not operating successfully by the required date,
as it experienced system-related problems similar to those experienced by other legal services
organizations. LASAC asserts that the problems have been resolved.

OIG Response

The OIG reiterates its recommendation.

Finding 12 - LASAC did not reconcile time distribution records, which show the distribution of
hours worked to cases and activities, with time and attendance records used for payroll.

During our December 1996 field work, we found for a sample of 5 part-time attorneys that the
time distribution records, which show the distribution of hours worked to cases and activities, did
not reconcile to the time and attendance records used for payroll. As a result, LASAC's
timekeeping records were not reliable.

As a part of our May 1997 field work, we compared time and attendance records with
timekeeping records covering a four-month period for the same 5 attorneys. We compared the
number of hours recorded in time and attendance records each day for each person to the number
of hours recorded by the same person on the corresponding day in the time distribution records.
During the 4 months, the 5 attorneys made a total of 198 entries in the time distribution and time
and attendance records. Of those, 32 entries (16%) showed discrepancies in the amount of hours



worked. Error rates for each of the 4 months tested were: January - 19%, February - 10%, March
- 21%, and April - 10%.

Because there remained in our sample error rates ranging from 10% to 21%, we found that
LASAC's timekeeping records were still not reliable. As a result, we were unable to determine
from the timekeeping records that there was no continued involvement in restricted or prohibited
cases, and we express no opinion on this audit objective.

Recommendation 12 - LASAC should reconcile the time distribution records and the time and
attendance records on a periodic basis. Any differences noted between the time distribution
records and the time and attendance records should be reconciled and timely corrected (no later
than the next reporting period is suggested).

Grantee Management Response

LASAC stated that there was no LSC requirement that time and attendance records be reconciled
with the timekeeping system records required by 45 C.F.R. Part 1635.

OIG Response

Regulation 45 C.F.R. 1635.3 (b)(1) states "...[T]ime records must be created contemporaneously
and account for time ... which comprise all of the efforts of the attorneys for which compensation
is paid." LASAC's time records did not account for all the efforts of the attorneys for which
compensation was paid because compensation was based on the time and attendance records, and
the time distribution and time and attendance records did not match.

RECOMMENDATIONS TO LSC MANAGEMENT

We recommend that LSC management take appropriate action to address the findings in this
report.

GRANTEE MANAGEMENT RESPONSE TO THE DRAFT AUDIT REPORT
LASAC's comments to each finding, where relevant, have been included in the discussion of that

finding. The complete text of LASAC's response to the draft audit report is included as Appendix
1, except for Exhibits 1 through 19, which are omitted.



TFGATL AID SOCTETY OF ATAMIEDA ODIUNTY, RECIPTENT # 805160
RESPONSE T THE LEGAL SERYICES CORPDRATION
OFFICE OF INSPECTOR GENERAL
REPORT ON AUDIT PROJECT 243, PERFORMANCE AUDIT
AUDIT 'RAMECT 96-064, FINANCIAL RELATED AUDIT

STTMMARY OF RESPONSI

Ohver 18 longe history, the Lepal Aid Society of Alameds County's [LASALY has always
somipled with the Lepal Sernces Corparation {LESC) Act and the mumerous repulatinns implementing
the Aot We bave vomhnucd to do so following the statutery and repulatory chanpes affecting legal
services programs adopted ast year. (hur past Maonitoring Reporls have resolied consistently in
fmdings ol comphance with the Act and rogulations, and wo are confident that this history wall

cmtiTg,

T thus response to the dratt combined repont reparding the performnance and finzncial related
audita of LASAC comjuctod by the LSC Office of Inspector General (01, LASAC will demonstrate
that the QICE should conclude as Mollaws:

A, "erformance Auodit
1. LASAC divesied class aclicms, prisones lilipation, and resiicted alien cases by July
31, 1996,
2. LASAC did pot contume reprezentation after Apnl 20, 1906 on prohibited or
restricted cases in wiglation ol 1he law
3. LASAU adopted new policies and procedures Lo conlfom 1o The new Lw ad
communicated those policies and procedures to its staff

B. Financial Relazted Awdil
1. LASAL dhd not use LRC fmddy to pay other orgamizations to handle prohubited or
reaibricied cascy,
2. Neither corrent employees, termimaled employees, nor comsylLoibs worked on
restricted or protited ciscs dyrmg the time they wotked for LASAC, nor did they
riceive LSC funds for their services for work oo restricred aceivilies afler the
rostriciions and prohibitions took eftect.
3 LASAC trme and attendance records and timekeeping records shiw o contineed
iyl vemeanl in resdncled or prohibicd cascs.
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lesponzs Lo Legal Services Corporation Cffice of Inspector General's
koepoct. on Ailr Project $%€-083, Pertormance Fudit, and AczZic Projoci
Io-064, Firancial Belalod Lo Tegal Aedd Soeciely ol Alzmneda Colaty.

CRITICAL PROBLEMS WITH THE DRAFT REPORT

The UG draft combmed report includes five conclusions, gllegedly supported by 14 lindings.
These conclusions and findings, hewever, raise substantial fairncss problems, and many of themn
reflect fundamentally flawed assertions abourt LSC policies.

A. Inquiry into all LASAL funds

The drafi repont fundamentally changes the specific objectives for the “Financial Related
Audit,” The original basis for this audil as slated in the letier received by LASAC on November 22,
1996, and the basis for the ornginal financial related audit as reported to the LSC Board, appropriately
limited the imquiry to whether L.YC funds were used by LASAC Lo pay lor work on prohitiled oc
restricted cases. The new inguiry has now enlarged that objective, without notiee, to nguure o
whether any LASAC funds, including non-L.SC funds, were used to pay other organizations to handle
prohitnted or resbicled cases  This change presents Lwo problems:

1. Fundamcntal Fairaess
Tt 15 fundamentally unfair 10 change the objeet of an OIG Special Audit without notice to the
recipients subject to Lhe audit and without nodifiing the LSC Board or TSC management about the
changc and the appropriateness of such a change. The change was imposed 10 months afier the
original notification of the awdit and five months after the last site visit.

2. Inapprepriaieaess of Tnquiry

Perhaps more important, LSC has no basis to inquire intg whether non-LSC funds were
transferred or what they were used for, either at the time of transfer or now.  As OVG surely knaws,
saewi-L5C fuencls could be transferved priov o Apeil 28, 1990 withawt aay resirictions on the use of
the Fands tromsferred or the mapose for which the framsferrved frmdys could be used by the fransferee.
That was the law at the time LASAC rransferred. No law or regulation applicable ta LASAC or LSC
restricted m any way whether LASAC could transfer non-L.5C fupds to unother entity or the purpose
for which those tunds could be used. 1L is, thus, enbrely inappropriate fon the OTC to suggest that
LLASAC™s transter of non-LSC tunds somehow sugpests continued invelvement in prohibited or

restricled cases on LASAC s part.
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Tt was ontly betweean Apeil 26, 1996 and March 14, 1997 that non-L5C funds transferred to
another entiy camied with them the restrictivns on the use of such funds. See Interim Rule, 45 CFR
1610 6(b), 61 FE 41963 (Aupust 13, 1996) and 45 CEFR 1610.7(b). 61 FR 63749 (December 2,
1996) Before and atter those dates, non-1.50C funds could be transferred 10 anolher enbity witbiout
any restrictions on their use other than cthose imposed by the fonding source. Thus, since March 14,
1997 non-L.SC funds can be transferred to another entity and do not carry with them the restnichionsg
that apply to the use of such funds when they remain with a recipient. This was made clear in the
Supplementary Information to the revised final rule, adopted on March 14, 1997 and promulpgated
on May 21, 1997, which stated: “There is no statutory prohibition that a transfer of non-LSC funds
be subject to the LYC restnctions.™ 62 FR 276%97 (May 21, 1997),

Thus, we respectfully request that the 0IG final report:

* focus solely on the onginal objective of determining whether LSC funds were transferred;
* drop its inguiry into the transfer of non-LSC fiinds and use of these funds;

¥ inclicate spectfically that it was legal for TLASAC {0 transfer non-1.5C funds (0 olher enlilies,
rexardless of purpose.

B. Assertions of LS Conirol Over Non-L5(! Funds

Throwghout, the draft report assumes that there are accounting requirements apphcatle to the
trangfer of non-LSC funds. For example, it asserts that TASAC overpaid entitics 10 which it
cransferrad non-L8C tumds, or that LASAC did not engage in arms-length bargaming wath such
entitics over the wansfer of non-L.5C funds, While we will demonstrate below that there 15 no factual
basis for such assertions, the more fundamental point is that no LSC regulation, guideline, Awdrs
(raede provision, or policy contrals or regulales whelher non-L8C lunds are subject (o aceounting
standards such as overpayment for services, arms-length bargaining, or similar erieria. Since LSC
has no authority to regulate how non-LSC funds are spent or accounted for, there 12 no legitimate
basis tor the draft ceport’s inquiry into, or 1ts findings about, whether the non-L.5C funds transferred
wetre spetit or transferred in a manner that failed to meet accounting standards.

Thus, we respectiully request that TSC delete in the final report™s findings, and in the
discussion [oliowing the findmps, any reference to whether LASAC overpuid transferees or faulid (o0
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engage in arms-length bargaimng wath translercea who received non-1.5C funds.

C. Timekeeping

The drat} report makes a change in the third objective of the financial related audit which is
both unfair and fundamentally wrong about the requirements which LASAC was required to meet,
The onginal OIG letter mformmy TLASAC of the audit described that objeclive as determining
whether “Sime and attendanice recordy indicated continucd involvement in restricted or prohibiled
cases” after LASAC ceased official involvement with the cases (emphasis added). The report,
however, described the third clyective as determining whether “timekeeping recorcdy indicuted
continuéd involvement in restricted or prolibited cases™ (emphasis added) This discrepancy,
although appearmg minor, is significant because “timekeeping™ records presumably are those required
by Part 1635 - the reapient timekeeping system.  “Time and attendance™ records, in contrast,
generally refer 10 those used for payroll and attendance purposcs.

Basides the obvious unfaimess of changing an audit objective 10 months after notification amd
five months after the secomd of two site visits, this change reflects & much more fundamental problem.
The ulligzed discrepancies between the timekeeping system used by LASAC for payrod purposes and
the system used for Part 1635 purposcs are not relevant to any legitimate OIG inquiry, because there
18 no T.8C requirement that the timekeeping system utiized for purposes of Part 1635 be consistent
with that used for payroll purpescs or for gllpcation of costs (o paricular cost abjectives. The
Supplementary Infonmation to the final rule on timekecping explicitly stares that Part 1635 docs not
require recipients to allocate costs or payroll based on the timekecping records used to comply with
Part 1635 See 61 FR 14263 (Aprl 1, 1995),

Therefore, we respectfully request that the OIG final repont

* use the original objective of determining whether “time and attendance records indicated
continued involvement in restricted or prohibited cases” and

* eliminate any findings that relate to discrepancies between timekeeping records under Parl
1635 and payroll or cost allocations.

D. Imposing Reguirements Not Included in LSC Policy
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Much of the draft combined repont consists of prafuitons statements regarding activitics that
were entitehy permisgsible. OIG makes numerous allegations that 1LASAC failed 1o take steps which
were simply not required during the time period covered by the audit.

1. Notifying conrts amd dients of transition from LASAC to other counzel

The report finds that LASAC failed to take certain steps during the transiion, when it
Lransferred cases to other counsel. Whatever the merits of such notification may be, nothing in any
S0 commumication to recipients aboul, transition cases has sugpested that these steps be taken, and
no regolations or LSC instructions have suggested that they be taken, The first time any such
“policy” appeared was in the commentary 1o Pan. 1639, 62 FR 30766 {June 5, 1997}, None of the
1.5C reaulations adopted in Augnst 1996 or in 1997 contained specific directions on how to transfer
cases. Moreaver, the program letters dated Movember 21, 1995 May 6, 1996, May 17, 1996, and
Tuly 11, 1996 did not inclade any mstructions ahout noblving courts or clients about transfer or
change m counscl,

Therefiore, we respocttiolly request that LSC delete its findmgs, and any canelusions drawn
iherefrom, regarding the alleged failure of LASAC to notify courts and clients of the transition frotn
I.LASAC 10 other counscl,

2. Implemeniing program policies
The report finds that LASAC failed to develop and impletnent program policies and assumes
that such policies should have been implemented by the time the particular regulations became
cflective. However, this assumption was erroneous for two reasons.

* First, the August 199 ropulations that were in effect during most of the pened
covered by the Audit did not include any requirement that recipients implement
policies by a date certain.  All of those regulations containcd the following or siilar
languape. “Fack recipicni shall adopt writter policies ad procednres fo guide i
steeff ier complving with thix geree. 7

* Second, all of the August regulations were cffcetive on the date published in the
Federal Repister, either Aogust 13, 1996 or Aupust 28, 1996, They were not
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distributed to programs prios to that date by LSC. Thase were interim regulations
and thus did net have the normal 30 day implementation period. Thus, it would have
been legally and practically impossible for LASAC to adopt policies and procedures
implementing the new restrictions and regulations by the effective date, because that
was the same day Lhey were published.

Therefore, we respectfully request that the final report delete any Gndings that EASAC did
not implement policics and procedures consistent with the law.

The remainder nf this response will Rllow the OIG draft combived report poiot by point,

BACKGROUND

The section subtitled “Background,” appearing al pages 2-3, contains incorrect and/or
misleading statements, First, the tacts reported regerding the Transfer Agreerment through winch
LASAC divested rtself of restricted cases fwil 1o indicate that the lunds transferred were non-L5C
furds. 1n each location where the OIG report mentions fund transters, this correction should be

incorporated.

Furthermoee, the OIG report states that "LASAC elected to divest of the restricted cases
throuph & transfer 1o four organizations:...” This is incorrect. LASAC transferred the cascs io a
single organization: The Impact Fund. See agreement with The Tinpac! Fund: Exhibit # 1.

In addition, the QIG repart states (page 3) that "The Agteement provides flexibility to the
allorneys Lo work more or less than 21 hours per week subject to mutual agreement of the parties.
The Agreement does nist provide fiwr sel schedules For pari-time work hours.” This statement is
misieading 10 the extens that it implies that such an arrangement is particular th employces workmg
part-time under the partial separation agreement. These employees, as well as other part-fime
LASAC employees, are bound by oor Personpel Policy and Procedure Manual, which was adopted
in 1985, The Mamial provides for flexible part-time hours for numercus reasons the demands on
attomeys” tme vary according to schedubing of court appearances, community meetings, etc.; intake
hours must he covered, and the elass schedules of stodents must be accommmodated. Part-time
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employees must work at least 21 hours per wesk in order 10 receive heslth msurance coverage under
LASAC’s policy. See copy of relevant sections of LASAC Personnel Policy and Procedure Manual
Exhibit #2.

OBJECTIVES

The QI draft combined report states {page 4) that "The specific objectives of the financial
related mdit were to determmme whether [inter afia] LASAC wsed fimds to pay other organizations
to handle prohibited or restricted cnses (emphesis added). As noted earfier, however, the original
lester from the OIG to LASAC dated November 22, 1996 indicated that the basis for the orginal
financial related andit was limited to an inquiry into whether LSC fimds were used for prohibited
activity or restricted cases. See copy of letter: Exhibit # 3. We object o this significant change in
the mudet objective, and to its imposition without notice.

The OIG report of Septernber 30, 1997 states (page 4) that "The specific objectives of the
financial related andit were to determine whether Jinter alia] timekeeping records mdicated continued
involvement in rescricted or prohibited activities. As noted earlier, the original ietier from the OIG,
dated November 22, 1996 does not describe the third sudit objective as focusing on whether "time
and aftendamce records mdicated coatinued involvement in restricted or prohibited cases after
LASAC ceased official involvement with the cases " See copy of letter: Exchibit # 3. We object to
this significant change in the mudit objective, and fa its imposition without nofice

SUMMARY OF RESPONSE TO DRAFT AUDIT FINDINGS

Finding 1 - - In some instamces, cases thal were transferred to other organizations remaimed
open on LASAC's case management system.

Response: There is no factual basis for this conclusion.

Finding 2 - - LASAC retained phvsical possession of s case files, four of which were
restricted cases, that LASAC had previously represented were transferred 10 other organizations.
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Response: LASAC did not retain physical possession of 3 case files and, in those in which
it did maintain physical possession, such posscssion was necessary in vrder For LASAC to somplete
wowk on the collection of attoroey’s tees which was explicitly permitted by the appropriations law,
LSC guidance and £SC regulations. See Program Letier 90-1 at page 12 and 45 CFR 1642.3(c)(1),
&) FR 45763 (August 29, 1996},

Finding 3 - - In 10 of 51 cases sampled, .ASAC's case management system incorrcctly
described the reason for casc closure.

Response: Five of the 10 cascs were not meormrectly coded on the case management sysiem
In the other five cases, there may have been incorrect coding, but there were mitigating factors that
render the finding misleadmg and nwot sulficient to draw broad conclusions about LASAC s case
management system,

Finding 4 - - LASAC attorneys charged 12 hours aller July 31, 1996 to 2 class action cases
that were transterred to other organizations.

Response: As documented below, any hours charged 1o these cases fell within the “safc
harbor™ prowmision of the 1.SC regulation on class actions. See 45 CFR. 1617.2{b) which permitied
non-adversarial moniloring of class action orders granting relief. 61 FR 41961 {August 13, 1956)

Finding 5 - - In 11 cases, documentation of citizenship attestation or alien eligibility was
mgsing,

Response: There were errors made by ILASAC in noL documenting citizens attestation or
alien eligibility, Howcver, in geversl cases, only briet advice was provided amd LRSC did nol cequire
documentation in such cases [45 CFR 1626.5(F)]. In other cases, documentation was later obtained
indicating the clicnt was eligible. In only a few of the cases were the clicnts deteemined to be

inefigible,
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Finding 6 - - LASAC did not file court documents evidencing change in counsel’s affiliation
by the statutory deadline.

Response: LASAC properly transferred cases to other counsel.  There was no 1L8C
tequirement nor requirement under Cahifornia law or procedure that LASAC file court documents
evidencing change in counzel’s affiliation

Finding 7 - - LASAC did not ensure and ¢ould not demonstrate chent nobfication ol change
in counsel s affiliation in cases that LASAC divested.

Response: LASAC took all appropriate steps with regand to clieni notification. There was
ni requirement under LSC policies or California law that clients be notificd in wniting,

Finding 8 - - LASAC did not establish policies and proccdures by the deadline requived by
the six regulations reviewed.

Response: LASAC did establish policies and procedures in an appropriate ome.  LSC
provided no instructions to recipients setting & deadline by when recipient puheies and procedures
had to be implemenled,

Finding 9 - - The tansfer agreemenis under which LASAC paid other organizations to
handle transfierred cases ipeluded the transfer of cases (hat were closed prior to cxccution of the
agreements.

HResponse: LASAC paid other organizations with non-L3C funds. How those [unds were
uscd and the circumstances of their use by other ovganizations is not a material matter and not with
the control of LSC.

Finding 10 - - LASAC attorneys expended time on transferred unrestnicled cases after
LASAC paid other organizations to handle them as part of transfer agreements to divest of prohiatesd
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and restrcted cases,

Response: There is no LSC policy, regulation or law that prohibits a reciptent from workmyg
on unresincled cases as co-gounsel with other organizations. Moreover, all costs for these cases
were charged to non-LSC funds over which LSC has no accounting control.

Finding 11 - - One LASAC part-time attorney used 1LASAC [amhbes aller July 31, 1990 to
receive mall and make photacopics fow later use n that attomey’s part-time work on transferred cases
performed for another organization,

Response: One part-time attorney engaged in permissible non-adwversarial monitoring on a
closed class action case and xeroxed decuments costing no more 1he $.00.

Finding 12 - - LASAC did oot bave management controls 10 ensure and could not
demonstrate that LASAC employees did not work on restricted or prohibited cases while beinyg paid
with LSC funds of their services afier restrictions and prohibitions took effect,

Response: LASAC had fully adequate management controls. There is nothing illegal about
part-time work for organizations that handle probibited or restricted activities  There i3 no provision
m the appropriations acts, the LSC Act, the LSC regulations or other LSC policies which addresses,
restricts or regulates the actions of LASAC employees when they work part-time for other
organizations. LASAC does nor regulate its part-time slall when they work for other crganizations.
In the absence of legal authonty, F.SC curms pretmise any findinas on whether LASAC staff enpaged
in restricted activities by focusing on whether they worked part-time for another organization. The
issue is whether part-time staff worked on restricted matters during the time they worked for
LASAC. LASAC has certified that no LASAC staff member worked on reatricled matters. L3C has
not provided any evidence that they did so.

Finding 13 - - LASAC did nott implement a imekeeping system by the date required by LSC

regulaticons.

Faze 10 of 31



Lagal B2id Society of Mia—rnda County - — Reciplent # 805160

Ezsponse to Tego' Services Corporal.’on OLFice of Inspector General’s
Reposrl sn Budit Project 96-063, Performance Acdil, and Adil. Froject
de-06d, Finzncial Relaled to Legsl Ald Scciety of Alameda Counby.

e i P o e e e i o o s e o mnn o, e o S e i e o, e o e e i e e e " i i o s e T | e L )

Response: LASAC Jul implernent a timekesping svstem by May 31, 1996, but LASAC faced
many operational problems in implementation. Today, LASAC has a fully operating and elective
timckeeping system mecting the requirements of Part 1635,

Finding 14 - - LASAC did not reconcile time distribution records, which show the
distribution of hours worked to cases and activides, with time and atiendance records used for

paytoll.

Responge: Ther is no LS requiremment that time and attendance records be reconciled with
tmekeepng system records required by 45 CFR 1635

FINDINGS, RECOMMENDATIONS AND CONCLUSIONS

CONCLUSION 1 states that "We could not determine whether LASAC divested itself of
class actions, prisoner litigation and restricted alien cases by the Juby 31, 1996 deadhne as required
by Section SOB(BK2) of Public Law 104-134. and we express no opinion on this audrt objective.”

This conclusion is unwarmanted,  The findimgs on whech 10 s based ave memrect or do not
suppott the conclusion, and thus the conchasion is invalhid.

Frnding T oaraies that "In some instances, cases that were transferred to other organizations

remamed open on LASAC'S case managerment system.”

Although the OIG report Gailed 1o give the names of these cases, making a response to this
Bnding virtually impogsible, a hst of 17 “transterred cases |that | remaimed open on LASAC s case
management system™ wad finally provided by letter dated Ootober 16, 1997 Hass v. Andersem,
Harris v. Mockera County, Welch v. Amderyom, (resher v Devkmejion, Kirby Morgan, Sherman
Jackson, (Gary Gresher, Nozipio Waohoeo, Genrge Turner, Hazel Thomas, Pae v. Calif Departiment
of Justice, Kevhea v, Rushen, Crespin v Relshe, Mifler v. Heafy, (ramma v. Hedshe, Jacison v. Kank,
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and Fance v. County of Sania Cruz.

OIG is plainly wrong. Several of these cases are s on LASAC’s case managetent system.
Some of these in fact, conld not have been on the system because they were closed before LASAC
even fad a computerized case management system.. Other unrestricted cases are admittediy ¢m the
system but were never transferred. Still others were onginally transferred but were later reopened
to work that is entirely sppropriate under LSC regulations,

Bass v Anderson - There is no indication that the case was left open in the LASAC case

Harris v Madera Cowmty - The case belonged to California Rural Legal Assistance. It was
in LASAC’s case management system umder Harris and no mechanism with which to closeit. See
Exhibit # 6.

Welch v. Anderson - Case may have been leff open.  See Exhibit #7

Gresher v Dexdomejize - Case not open in LASAC s case managsment system. Case setfled
in 1985, before LASAC bad a computer system. See Exhibit #8.

Kirby Morgan, Sherman Jackson, Gary Gresher, Nozipio Wobogo, George Turner, Hazel
Thomas, were never in the LASAC’s case management systern a2 indnvidual cients. Doe v California
Departmert of Justice was never in the system. See Exhibit #8.

Keheva v Rushen - Case pot in LASAC’s case management system: this case seftted in 1986,
See Exhibit #8.

Crespin v Belshe - Case was not in LASA(C s case management system; this case settled in
1985, See Exhibit #9.

Mifler v Healy - See Exhibit #7,

Page 12 of 31



legal Ald Sordetyvy of Alameda Counly - - Reoipient # 305100

Fesponse to Tegal Sorviree Corporation Cffice of Tnxgponhbor General’s
Reporl. on swdit Project 3£-063, Performance fndift, and Aadit Praject
Ye-06d, Financial Related to legal Ald Seoclety of Alameda CounCy.

e e e i i Ll " O - I I il e e i e e i s e e o i s s et e i i s e ! e e e i o vl " TR e s o e s S’ e e i . =t s s s e

(ramme v Belshe - Case was lefl open for LASAC attormey™s fees. Judgement was issued
before July 31, 1997, See Exhibit #3A,

Jacison v Rawk - Case not open in LASACs case rmamagement syslemt. Case settled m 1986-
before LASAC had a computer system. See Exhibil #9.

Vance v (omty of Sovada € ruz - is really Vaeeee v Oaklard Hemsing Authorily. 'This case was
not iransferred, is not a prohibited case and is permigdible o be open.  See Exhibit #6.

OIG appears to be untamiliar with how LASACs computer management system 15 siructured.
The case management systen became computerized in approxmately 1985, and thus any cases
opened prior to 1989 would not appear in the computer systern, Furthermore, Lhe database has been
used only for services cases. Cases in Litigation, due to their small wolume, have never been kept in
1he computerized svstern, Finally, carlier in 1997, LASAC deleted from its archives, all cascs closed
before |990. LSC regulacions in effsct from 1970 to 1996 allowed destruction ol cass files and
records more than five vears old. Hence, the ¢ase files could be destroyed and the information
perigining 1o cerfam ¢ases would have been deleted from the computer's archives.

The 1997 | 8C Grant Conditions now require that files be held for six years following the end
olthe grant period. Thus, even under the present L3C pram condition, these files and cormesponding
databasc could have been destroved.

The status of the specific cases hsted by O1G is as follows,

{a} HAass v. Amderson was settled early in 1996, a LASAC attorney inadvertently
peglecied o enter this Gt into the computerized svstem. See time records of Jodic Berger,
Exhibit # 4, and Declarstion of Jodie Berger, Exhibit # 5.

(b) AHarris v Meadlera Couny was settled in 1993 11 was co-coumscled with
(Cahforma Rural Legal Assistance and was in that program s case management system. See
Lleclaration of Michael Rawson, Extabat /f 6.
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{c) Welch v. Anderson was settled in 1996, T.ASAC does not have a case file.
Veronika Kot, the attomey who worked on this casc has moved to Ames, lowa. See
Declaration of Veronika Kot, Exhibit #7.

{d} Czresher v. Dewkmejian was never in LASAC's computenzed case management
system. The case was filed in 1979 and a bnal judgment, which did not prant class
certification, was entered in 1985, four vears before the establishment of LANAC's case
management system in 1989, Attorneys fees were awarded in 1991, See Declaration of
Peter Sheehan Exhibit # 8

(&), (), (h), and () Kirby Morgan, Sherman Jackson, Nozipio Wobogo, and Hazcl
Thomas were included in the transfer agreement because of the possibilily that they would be
involved in tature class action Gtigation, As (ar as LASAC stall khow, such litigation was
never filed. See Declaration of Peter Shechan, Exhibit # 8.

(z) and {1} Gary Gresher and George Tumer were individual clients who were
plantif¥fs 1 Gresher v. Denkmejion discossed under {d) above. See Declaration by Peter
Sheehan, Exhibit # 8.

(k) Ldog v, Leparfment of Sustice, Case was never in LASAC case management
system o the past. See Declaration of Peter Sheehan, Exhihit #

() Kevhea v. Rushen was filed over 22 years ago; a final judgment was entered in
1986, The cose was mrt in LASAC's case management. system. The only activity In this case
has been non-adversarial monitoring.  See Declaration of Peter Shechan, Exhibit # 5.

(m) Crespin v. ffelshe was not in LASA("s case management system. See
Declaration of Steve Ronfeldi, Exhibit # 9.

(n) Miller v. Heah was not entered into LASAC's case management system until
July 17, 1996, and then for timekeeping records only, 10 was ¢losed on Aupust B 1997,
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LASAC does not have a case file for this case. Veronika Kot was the attorney who worked
don this case. She has moved to Amcs, lowa. See time records of Veromka Kot.  Exhibit
#10.

(0} {rawmmav. Belshe was not closed i TLASAC's case management system, This
case was open for monitoring and collection of attorneys fees.  See Declaration of Jodie
Berger. Exhibit SA.

(p) Jackson v. Rank was not in the case management system. It was closed many
vears ago, prior to LASAC's present case management system. See Declaration of Steve
Ronfeldt, Cxhibit # 2.

(q) Fance v. Conpty of Sama Cruz 1s an mcorrect case niame; [he Defendant is the
Oakland Housing Authority. Dorothy Vance, Case #94-0693, s an open case and was nol
transferred. See Declaration of Mighael Rawson, Exhibit # 6.

Finding 2: "LASAC retained physical possession of 6 case files, 4 of which were restricted
cases that LASAC had previously represented were transferred to other orgamzations,”

Again, in order 10 respond, LASAC was forced to request the names of these cases, which
OIG provided by lefter dated October 16, 1997, According to this letter, the restricted cases referred
to were Cnmmea v. Heldhe, Hooper v. Dewkinejion, Tinnoco v, Delshe, and Rutan v. McMahown, the
unrestricted cascs were Gresher v. Deakmejicon and Keybea v. Kushen.

After LASAC transterred the above cases to The Trmpact Fund in 1995, See Exhibit # 1, 1.8C
éxlended the time in which certain prohibited cases had to be out of LASAC's possession and
permmtted all legal services programs 1o continue work on otherwise restricted cases when the work
involved only the collection of attomeys fees or monitoring, see Exhibit # 11

Gammg v Belshe. A judgment was entered in this case on June 12, 1996, See Exhibit # 5A
which contains Judgment and time shects of Jodie Berger. The work on the case related 1o
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distributed to programs prior to that date by T.5C. These were intenim regulations
and thus did not have the pormal 30 day implementation period. Thus, it would have
been legally and practically impossible for LASAC to adopt polices and procedures
implemnenting [he new restrictions and regulations by the effective date, becaise that
was the same day Lthey were published.

Theretore, we respectfully reguest that Lhe final report delete any findings that LASAC did
not implement policies and procedures congistent with the law.

The remainder of this respanse will follow the OIG draft combined report point by point.

BACKGROUND

The section subtitled “Background,” appearing at pages 2-3. cootains incorrect andfor
misleading statements, Tirst, the facts reported regarding the Transter Agreement thvough which
LASAC divested nself of restricted cases fatl to indicate that the Tunds transferred were pean=l 50!
Junds. Tn each location where the OLG report mentions fund transfers, this cormection should be
incorporated.

Furthermore, the CIG reporl states that "LASAC elected to divest all the restricted cases
through a transfer to four organizations: " This is incorrect, LASAC transferred the cascs to a
single organization: The Impact Fund  Scec agreement with The Impact Fund: Fxhibit # 1.

In additiony, 1he OIG report states (page 3) that "1he Agreement provides flexibility to the
attomeys to wirk more or Jess than 21 hours per week subject to mutual agreement of the parties,
The Agreement does not provida for set schedules For part-tine work hours.” This statement is
misleading to the extent that it implics that such an arrangement is particular to employecs working
part-tiing under the pariial separation agreement. These employees, as well as other part-time
LASAC employees, are bound by our Personnel Policy and Procedure Manual, which was adopted
in 1985 The Manual provides for flexible part-time hours for sumerous reasons: the demands on
altormeys' time vary according to scheduling of counl appearances, commumity meetings, ¢tc., intake
howrs must be covered, and the class schedules of students must be accommodated. Part-time
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The above five cases were incorrectly coded “counsel and advice” on the intake sheet by the
attorneys, bt were entered into the case management gystem as “brief service ™ See BExhibit # 134
it is the general practice of LASAC's secretarial staft 1o comeet codes that obviously have been
grtered in ¢rror when closing cases on the cage managerment system. Thus, Finding 3 15 incorrect and
LASAC s case management system does comrectly describe the reason for closure of Lthese cases.

In Case 4 96-0611, according to OIG, “"LASAC prepared a pro per answer for the chent,
While there was no evidence m the file of any other service heing provided, TASAC closed the case
as a ‘court decision” rather than ‘bref service ™ The work done in this case included not only
preparing an answer, but also preparing for trial; the client won her case In court. S case notes
prepared by Iiza Goiten, law dlerk- Exhbit £ 14, It is pussble that the code was incorrect although
in many instances the appropriate code is a matter of imerpretation.

In cases # 960556 and 2 96-0584, accondimg (o OTG, “although only brief service was evident
fronn the case files, LASAC closed the case as ‘court decision’ rather than ‘brief setvice.’” In the
former, casc # 96-0550, a motion for atay of evietion was prepared by a law clerk but was not
approved by the judge. Tn the latter case, # 96-0584, LASAC s work, done by a law clerk, included
preparation of an answer and preparation for triial. The client prevailed. 1n both instances the “court
decision” code may be incomect, but, again, the cases may illustrate styations in which reasomable
people could disagree as to the proper code. See case noles prepared by law clerks who worked on
these two cases, Exhibit 14,

In case # 86-0617, according to OIGF, “although only brief service was evident from the casce
file, casc was closed as “nepohated setilement with tigation” rather than “brief service.”" In this case,
an angwer was prepared by a law clerk, whose case notes indicate that, upon his advice, the client
negotiated with the Housne Authomty; the aot was disomssed, and ber renl was accepied. Tlis case
does appear to have been coded incorrectly. The volunteer law clerk’s confiision is vnderstandable;

a lawsuit was involved and a settlement was negotiated, albeit by the client racher than by LASAC.
See Lxnbal 4 14,

[n case # 96-0809, according to OIG, “although LASAC represented the client at a hearing,
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orepared an answer for the clieot and perfonmed other semvives tetahing 8 91 hours, the casc was
closed as “counsel and achace.™ Tn fact, this case was incormectly coded "counscl and adwice™ by the
allomey bul was emtered into the computer by the secretarial staff as "CDW" becanse client won her
hearing. The proper code, actually, was probahly "brief senvice,” since LASAC did not represent the
client at her hearing, See Exhibit #14.

We must also, haowever, in responding to Finding 3. point to the lareer context. The preat
najenity of these cases were handled by volunteer law clerks recruited by LASAC in order to expand
the legal services available to low-imcome tesidents of Alameda County. Noet surprismgly, the
turmover among yolunteers i3 significant, and it is possible that they do not always complete [orms
correctly. Moreover, there 12 no “bright line™ poverning the proper code for many cascs, nor has LSC
provided specilic suidance.

CONCLUSION 2 stares that "We could not detenmne that TASAC did not contioue
representation aller April 26, 1996, with respect to the prohibited and/or restricted case services in

violation of the law, and we express no opinicn on this aodit objechive ™

This conclusion is unwarranted. The findings on which it is based are mcorreet or do not
support the conclusion, and thus the conclusion is invalid,

Firddime 4: "L ASAC attorneys charped 12 hours after July 31, 1996 to 2 clasy actions that
were transferred to other organizations.

IG goes on to state in the draft combined report that “[w]e could not determine from
LASAC™s timekeeping and other records whether the hours charged to the 2 cases were spent
performing allowahle transition work or were spent performing prohibited activities.”

{Inece again it was necessary for LASAC to request more specific information, In its October
16 better, QNG responted that "in Giamma v BED SHE, Jodie Berper worked 7 hours in August 1996
In Miller v Healy, Veronika Kot worked 11 hours in October (996 and 25 hours in February 1997
tor a total of 11,3 hours (rounded) ™
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Had QIG really been interesied 1n determining “whether the hours charged to the 2 cases was
prohibited activity,” they nead only to review the ¢ase files, which would have shown final judgements
and aclivilies relaling to monitoring the closed cases. These actrvities are permissible under LSC
regulations. See Exhibit #4, 5, 54,6, 7.8, % 10, 11, 12, 13, 14.

{"inding #5 states that "in 11 cases, documentation of citizenship attestation or alien eligibility
was missing.” LASAC requested the 11 clienis’ names snd/or case numbers, which were provided
by OIG in its October 16 letter.

{n October 16, 1997, the OIG responded to [ ASAC, as follows.

Regarding case #96-0032, O1G states that "The Ahen Ehglbihly frn was not signed or dated.
While the boxes were checked indicating ‘Permanent Resident - Alien Registration Receipt Card”
{wilh additional annotations *Refugee 1984; verfication pending’) there was no verification of the
client status om file.”

Rcgarding case #76-0031; LASAC has no verrfication of refiigee status. This is an error on
the part of LASAC.

Regarding case #06-0332, 0IG states that “"The Gle did not contain an Alien Eligbility furm,
While the file indicated that the clicnt was an immigrant, the client’s status was undocumenied.”™
There is no Alien Eligihility form in the files, and this was an error on LASACs part. Ilowever, alien
eligibility had been established by the Department of Somal Services on December 7, 1995, and a
copy of that document was in the file. LASAC subsequently obtained & signed Alicn Eligibility form
and photocopy ol the client’s resident alien card. See Exhibit #15.

Regarding case #06-038 1 OIG states that ““The Alien Eligibtlity form was not signed or dated.
While the boxes were checked indicating *permanent resident” -° alien registration regeipt card’ (with
additional annotations, ‘verification pending’) there was no verficaton of chents statug on file™

There was no verfication of permanent status; this was an error on LASACs part,
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Regarding case #96-0620, OIG states that “The Alien Eligibility form was not signed or dated.
The alien registration reecipt card numbers were noted.™ 1t 15 true that this elient’s Alien Eligibility
form was not sipned.  Alien registration receipt card numbers were obtained but copy of cards were
not made. This was an emmor. LASAC recently obtained a copy of the client’s resident alien card,
social security cand, and a signed alien eligibility form. See Exhibit # 15,

Regarding case #96-011%, OIG states that “The client was not a citizen but altested to
citizenship on February 2, 1896, On March 271, 1996, the client signed and dated the alien eligibiliry
form, checking boxes indicating that the client was a “permanent resident” and married to a LIS
citizen. There was no verfication of the client's status on Gile. The “attestation of citizenship™ was,
in all ikelihood, a misunderstanding, inasmuch as the clicnt signed alien eligibility form the followmg
month, This case invelved a client who had problems recciving benefits becanse her ex-misband had
destroyved her green card. Verification of her lepal residency was obtained on Junc 4, 1996 and
Alamcda County awarded her benefits. See Exhibit # 15,

Regarding five additional cases, #96-0022, #96-0050, #36-0364, #36-0522, and #96-0640,
(M states that “ihe clienis did not attest to citizenship.” LASAC has determined the following with

respect to these cases:

Case # 96-0022: Clent pever came to the office for this cazerfile of 01/05/9%. A 1o
shuw client al the lime of the originzl intake process, but came 1o office two days later,
intake sheet # 960041, Attestation of citizenship signed on 01/19/96, See Tixhibit # 15

Case # 96-0050:  Altestation of ciiteenship was signed on January 18, 1996, See
Exhilyt # 15.

Case # 96-0364: this case consisted solely of telephone advice; the client never came
into the office. LSC regulations do not require a written attestation for telephone adviee, Sec
Exchibit # 15.

Case # 96-0522: Attestation of citizenship has been signed. See Exhibit # 15
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Case I 96-0640: this client camx to the office, picked-up several fonos related to
being represented by LASAC, inchuding the citizenship attestation, and |eft the office with
them When she retumned, her citizenship form was mussing.  Proceeding with representation
was an error on LLASACs part,

Finding 6 states, "LASAC did oot file court documents cvidencing change in counsel's
aftibation by the statutory deadhne”

There is no requirement, either from LSC, in local court rules, or in case law, that LASAC
Me such documents and, thus, this finditg is irvelevant. The first time any such "policy™ appeared was
in the commentary to Part 1639, 62 FR 30766 (June 6. 1997). None of the LSC Repulations adopled
in August, 1996, or in 1997 comtained specific directions on how to transfer cases. Moreover, the
program letier dated November 21,1 995, May 6. 1996 and July 11, 1926 did not mclude any
instructions on notifying courts or clients about transfers or change in counsel, See Exhibit # 16.

The draft eombined repart aoes on to state, under Findiog ¢, that “LASAC did not have a
policy on the filing of these notices, and procedure was dictated in part by the imdividoal attorney’s
interpretation of filing procedures.™ Again, this statement 1s entirely gratuilons, inasmuch as there
1% no requirement that LASAC have such a policy.

The Calffornia Compendiun on Professional Responsibifity, published by The State Bar of
California states, on this subject, at page 3, "thal izsue 15 nol expressly defined by the law or by the
Rules of Professional Cormduct, Califorma Comperchum on Professional ResponsiGiline.” 1t poes
om to state that "the chents should receive the names and address of the leaving attorneys. See
Cxhibit # 17. LASAC attorneys, in transferring cases, notified the court, fifed substitution motions,
andfor notified the clients in writing,

Findig 7 states, "LASAC did not ensure and could not demonstrate clicnt notification of
change in counsel's affiliation in cases that LASAC divested”,

Again, this “finding” is nolhing more than a gratuitous statement, becanse there 15 oo
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requirement for such potification. case law, regulation, nile, statute or opinion that requires LASAC
to notify clients of a chenge in coumsel's affiliation.

Conclusion 3 states that, "We determined that LASAC did oot adopt naw pelicies and
procedures to conform with the new law by the deadline required by the implementing repulations,
tbut LASAC transmitted pertinent guidefines and regulations issued by LSC to its staff"

There wers no LAC reqoirements regarding the timing of adoption of policies and procedures.

Finding 8 states thyt “LLASAC did not establish policies and procedures by the deadline
required by the six regulations reviewed.”

The August, 1996 reguiations that were in effect during most of the period covered by the
audit did not inchade arty requirement that recipients implernent policies by o certain date. They
nverely required programs to adopt written policies and procedures to guide staff. The Angust, 1996
regulations were effective on the date pablished in the Federal Register. |t would have been legally
and practically impossible for LASAC to adopt policies and procedures implementing the new
restrictions and regulations by the effective date, because that was the same they were published.

The draft combined report goes on, uikler “Finding £, to state that "As of May 1997,
LASAC took comective aciron to established the required policies and procedures.” In fact, LASAC
adopted such pobcies and procedures much earliag, in December of 1996, Thus, thig statement is
mcorrect. See Fxhibit 4 18,

Conclusion 4 states thar, "We conld not detenmine that LASAC did not use finds to pay
other organizations to handle prohibited or restricted cases and we express ne opinion on this audit
objective.”

This statement does not distinguish between LSC and non-LEC fimds. The only question
appropriate for this audit is whether L5C fimds were transferred to pay other organizations to handie
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restricted cases. LASACs 1996 Andic shows no paymen of [.8C funds to other organizations, and
OIG auditors found no such transfer of 1.3C funds. The findings relied upon by OIG 10 support this
conclusion are not relevant to any legitimate investigation by OIG

Fouhng 9 stabes that, " The wansfer agreements under which LLASAC paid other organizations
to handle transferred cases included the transler ol cases that were closed prior to ¢xécution of the
aAgreements.

The draft combined report goes on to state that, “Some cases that were designated n the
lransfer agreements were closed prior to execution of the agreement. Because some of the cases
designared m the transfer agreement were closed before the agreements were executed, LASAC may
have overpaid the other organizations for handling these cases designated in the transfer agreement.

“Because LASAC may have overpaid \he other organizations for handling the cases
desigmited i the transier agreements, and because the other orgamizations handled prohibited and
restncted cases in addition to the transterred cases after July 31, 1996, we could not determine that
LASAC did not use funds indirectly to pay other organizations to handle prohibited or restnicted
cases after July 31, 1996.™

This finding and ils supporting statemerms are entirely inappropriate in the context of this
andit  Wheiher T ASAC overpaid other organizations for handling cases pursuant to transfer
agreements is none of LSC's concern.  There s no L.SC regulation or policy that governs
overpayments with non-L5C funds. Part 1630 does nol apply to accounting and allocation issues
with regard to non-LSC funds, nor does the audit guide. Transfer of pon-LSC funds for any purpose
is within LASAC’s authonty and is not within LSC control. OIG hvpotheses about whether some
other entity was “overpad™ have nor place in the audit of LASAC. Even if such a fund transfer
amounted to an indircet subsidy of another organization, as long as the trunsfer involved non-L8C
funds, it is not inappropriate for purposes of this audit,

Finding 11 states that, "LASAC attormeys expended time on transterred unrestricted cases
after LASAC paid other organizations to handle them as part of a transfer agreement to divest of
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prohibited and unrestricted cases.™

Following Finding 10, the draft combined report poes on to state that “after July 31, 1990,
LASAC attorneys charged 1% hours on 3 transferred unrestricted cases, after LASAC paid other
organizations to handle them as part of a weansfer agreement to divest of prohibited and restricted

CARCE.

Once again, it must be pointed out that the performance of this work, on what even OIG
acknowledges are unrestricted cases, is entirely irrelevant to any legitimale purpose of this audit.
Furthermore, the cases in queston - Pz v, Cornfy of Sutter, (eta v Uity of Calroy, Herrera v
City of Oxpard, Kamirez-Mendoza v. County of Sawia Cruz, and Winterhowl v. Uity of Bemicia —
were all supported by funding sources other than 1.5C. These sources included the State Bar Trust
Fund and the Rosenberg Foundaoon,

The narrative under Finding 10 proceeds as follows:

We could not determmng thay LASAC did not use finds indirectly to bandle prohibitcd
or restrigted cases after July 31, 1996 because of the following three conditions: (1)
LASAC's attomeys expended time after July 31, 1996 on transferred unrestricted cases after
LASAC paid other organizations to handle these cases: (2) LASAC was not compensated for
(hig e by Lhe alber arganizations; and, (3) the other oreanizations handled prohibited and
resticled cases afier July 31, 1994,

Tn addition, before July 31, 1996, LASAC atomeys expended nume on some
transferred cases after TLASAC paid other organizations to handle them as part of the transtor
agreement executed m December, 1995, Becanse the cases were not transferred when the
agreements were executed , but were transferred much later, LASAC may have pad the
other organizations too much money [or handling these cases.

Hevanse LASAC may have pasd other organizations too much for handling these cases
and because the other organization handled prohibited and restoicted cases i adiition (0 1hese
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transferred cases after July 31, 996, we ¢could not deternine that LASAC did not use funds
indirectly to pay other orgamizations, by providing in kind support to handle probubited or
restricted cases after July 31, 1996,

We could not detenmime that 1L.ASAC did not use funds 10 pay other organizations to
handle prohibvited or restricled cases before or after July 13, 1996, and we express no opinion

g Lhes il

Again, the purpose of these statements is mystifving; they are simply irrelevant. It is difficolt
ta fathom the peint O is trying to make, but there is no prohibition i any LSC reguiation or policy
on handling unrestricted cases, even if other oroanizations are to handle these cases under the terms
of a transfer agreement. None of this involved restricted work, as O1G itself acknowledyes.
Moreover, wirk on the cases cited has been supported by non-1L.8C [unds. Any Lheorizing about
“indireot payments” or “overpayments” to other organizations 19 irrclevant and beyond the legitimate
seope of this audit

The lunding uwsed to support the case above are nom-1.SC funds that come from The
Rosenberg Foundation, The State Bar of Califormia and T.ASAC’s non-LSC finds.

Finditg | | states that *One LASAC part-time attorney used LASAC facilities after July 31,
1996 to receive mail and make photocopies for later use in that attorneys’ part-time work on
Iransferred cases performed for another organizaton ™

The narmrative under Finding 11 poes on to state that:

One of the panttime gtomeys admitted recciving omail at LASAC on translerred cases
and using LASAC's photocogier to copy maitenals on transferred cases before taking the
material tor another organization where the attorney also worked pant-time after July 31, 1996,

Because LASAC's plant and equipment appears to have been usexd For the benehit of
another orgamzations that handles prohibited or restricted cases after July 31, 1996, and
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LASAC was not compensated for 1his use by the other organization that recgive the benefit,
we could not determine thal 1.ASAC did not use funds directly or indirectly to support other
organizations that handled prohibited or restricted cases after July 31, 1996."

With regard to the issue of receiving mail, as the Declaration of Jodie Berger, Exhibit # 5
states, LASAC is still involved in monitoring activities in one closed case, wingh is permilted under
LSC regulations. Mail about the monitoring of that case comes o LASAC, which iz entirely
appropriate.

With regard to photocopyving, it is standard practice among legal services programs and other
law offices to photocopy documents m Lhe process of making referrals. However, in the interest of
scrupulous adherence to proper procedures, LASAC has sought and recetved reimbursement from
Jodie Berger for the photocopying in question. See Lxhibit # 19,

Conclusion 5 states that "We cowld not determine that ¢nrrent employees, terminated
emplovees, or consultants did not continue to work on restricted or prohibited cases and did not
recetve LEC funds for their services atter restnictions and prohibitions took clfeel, and we express

no opimon on this zudit objective.™

This finding is unwarramed. The finding on which it is based is incorrect and thus the

conclusion is invalid.

Finding 12 states that, "[LASAC did not have management controls to ensure and could not
demaonstrate that LASAC employees did not work on restricted cases while being paid with L5C
Mamels." A support for Lthis Gnding, 071G makes several allegations:

* “Some LASAC part-time attorneys also worked part-time for other organizations
that. bundled prombieed and resteicted aclivities.™

This is true, well-known, and perfecthy legal. There is ne provision in the appropriations acta
(PL. 194-134 and its progeny), the L5C Act, the LSC regulations, or ather LSC policies, which
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addresces restricts, or regulates the actiops of LASAC emplovees when they work part-time for
other orgamizations. LASAC does not regulate its part-time staff when they work for other
organizations. In the context of this audit, the work LASAC part-time employees do for other
ofganizations is irrelevant. The only issue OIG may legitimately address is whether, while working
Jor LASAC, pari-time staff have worked on restricted matters. They have not.

- "“In two instances, LASAC atomeys formed new organizations for the
purpose of handling prohibited and restricted cases. (See Background, Transfer
Agreements.)”

There iz pothing illegal about this action, nor was there anything illegal about it af the time

= “Some LASAC par-time attorneys served in & managerial capacity in part-
time employment for other organizations that handled prohibited and restricted
activities. {Ses Background, Transfer Agresments.)”

No LSC regulations or policies prohibit such managerial activities. LASAC has no right or
power to control the outside practice of law of part-time staff In fact, L8C regulations expressly
permit part-time LASAC staff to have owtside law practices or other jobs.

~ "LASAC part-time attorneys were not subject to fixed schedules for part-
tirne hours worked  (See Backpground, Partial Separation Agreements. )™

No LSC regulations or policies prohibat such an arrangement. Moreover, the statement is
untrue.  The partial separetion agreement does not govern time and attendance at LASAC, bt
LASACs policy and procedures mamul does. All LASAC attomeys, inchuding those woriing part-
ame, adhere o miske schedules that are determined by the office manager.

- "The total number of pari-time hours t0 be worked was ficaable subject to
mutual agresment.  (See Background, Partial Separation Agresments.)”
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True, and irrelevant. Ne LSC regulations or policies prahibit flexible schedules.

- "LASAC did not ensure and could not demonstrate client notification of
change in counsel’s affilialion when attorneys who worked pari-lime for LASAC
contimued as eounsel in ceses transferrerd Lo other organizations for which these
attorneys also worked pari-time, {Sce inding 7.)°

True, and irrclevant. There is no requirement from T.8C, the California State Bar, or any
other source that this be done.

- "Ome LASAC parttime attorney used LASAC facilities atter July 31, 1996
to receive mail and make photocopies for later use in the attorney's part-time work
on resiricied activities performed for another organization. (See finding 11§

LASAC's response Lo (his allezalion i3 set forth above. To reiterate, the teceipt of mail was
proper, inasmuch as it was related to permissible monitering activities.  OIGs focus on a smgle
nshance of pholocopying is rather petty; nonetheless, in the interest of scrupnlous adherence to
proper procedures, EASAC has sought and received reimbursemant fiyr the photocopying.  See
Exhibat # 19,

* "LASAC™S case managemen|. system was not reliable. (See Findings 1 and 3.)7

The basis for LASAC’s disagreement with his statement is set forth above, in the discussion
of Findings 1 and 3. Moreover, even 11 Lhe stalement were true, it wonld not justify Cenclusion 5.

* "LASAC retained physical possession of four restricted case files afier .ASAC
represented that these cases were divested by transfer to other organizations. (Sce finding
25

LASAC’s response is set forth above in its respunse to finding 2. As noted there, the cases
were gpen For eollection of atiomeys [ees and for monitonng, activities that are permitted by the LSC
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regulations and procedures.

"ILASAC attorneys charged 12 hovrs after July 31, 1996 to two class action cases that
were transferred to other organizations. (See finding 4.)”

LASAC's response is set forth above in the discussion of finding 4. The activitics undertaken
in these cases are permissible under The Lesal Services Corporations Regulations and Legal Services
Program Letter 95-1, page 6.

* 'ln 11 ¢ases, documentation of citizenship or alien eligbility was migsing. {See
finding 5.y

LASACs Tesponse 1 set forth above in [he discussion of finding 3. Of the 11 cases lacking
cibizenshrp artestations, LASAC glready had, or has obtained, mine.

* "[LASAC did not file documents evidencing change in counsel s atfilation by the
statutory deadline. (See fmding 6.)7

True and irrelevant, There was no requirement to do so.

* "LASAC did not catablish policies and procedures by the deadhne reguired by ihe
new regnlations pertaimng to prohibited and restricted activitics. (Sce finding 3.}

As nowed abowve, there was oo LA reoniaiory deciline. 'The claim is incorrect factually and
legallv.

* "LASAC's timekeeping records were not reliable, {See findings 13 and 14)"

LASAC agrees. A recounting of the computer problems related 10 imckeeping records is set
forth helow, in the discussion respondmg to findings 13 and 14
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Orvergll, the allegations otfiered in support of finding 12 reflect very minow problems. These
allewations do oot support Conclusion 5,

Conclusion 6 states that, "We were unable to determine from the timekeeping records that

there was no contimued tnvolyement in restricted or prohibited cases and we express o opinion on
this matter."

This conchizion is unwarranted. The findings in which it is based are incorreet, misleading,
or irrelevant, and thus the conclusion 15 mvahd,

Firdtrng {3 states that "LASAC id not Tmplement 4. imekeeping sysiem by the date required
by LSC regulations.”

First, it is unclear whether this findmgs refers 10 computer imek eeping records or to daily time
and attendance vecords. Tn any event, LASAC disagrees that it did not "implement” a timekeepmss
sysiem by the date reguired by T.SC. T is true, however, that the system was not successfully
operating by that date. 'We have continually sought ways to rectify the problems with the system --
problems that have been experienced by many other legal senvices programs as well. We are refoctant
to move to a new systern because of the resources already mvested i the current system.  LASAC's
problems with therr computer timelkeeping system have been resolved.

LASAC states that LASAC did oot continue imvolverment in restricted or prohibited activities
which violated 1L8C Regulations and policies irrespective of whether the OIG auditors were unable
Lo make a determination from LASAC's timekeeping records.

Finding {4 sates that, "LASAC did not reconcile time distribution records, which show the
distobution of hours worked to cases and activities, with time and atiendance cecords used for
pavroll

Mhere 15 T LB veqquorernent that timne and atiendance records be recomeiled with limakeeping
system records. Neither Part 1635 nor any other LSC regulation, audit guide, or policy contains such
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a requirement. For this reason, the subsequent narrative discussion under finding 14 is irrelevant.
THE END OF COMMENTS on the Factual Corrections, Conclusions and Findings.

Exhibits to these commennts are in a separate documenl.

_[.:f&'__f" |

Dated: Movember 12, 1997

ClifTord, Sweet
HExecutive Atlomey
I.ceal Aid Society of Alameda County - Recipsenl 805160
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